I. INTRODUCTION
Plaintiffs challenge the Montana Department of Environmental Quality’s (DEQ) approval of a groundwater discharge permit for the Grantsdale Addition Ravalli County subdivision.  This case presents important issues of first impression regarding DEQ’s obligation to protect surface waters from pollution generated by subdivision waste-water.   DEQ violated the plain language of MCS 75-5-301 by failing to assess the potential for surface water impacts even though the subdivision will discharge up to 60,000 gallons of sewage with high concentration of nutrient pollution each day into shallow, rapidly moving groundwater aquifer close to the Bitterroot River.  DEQ failed to gather any site specific data about connectivity, essentially placing the burden on the public to connectivity. DEQ then failed to respond to the voluminous evidence the public provided on hydrologic connectivity.  DEQ also violated ARM § 17.30.715(2)(a) by failing to consider the cumulative impacts of subdivision pollution as part of its nondegradation review.  Nearly simultaneous with the Grantsdale Permit, DEQ issued another groundwater discharge permit for a huge new big box store less than one mile from Grantsdale, and other subdivisions have already received discharge permit.  DEQ simply asserts no cumulative impacts will occur; yet nothing in this record demonstrates that DEQ ever attempted to assess the cumulative impacts of multiple long-term sources of subdivision effluent (along with thousands of individual septic systems, agricultural run-off etc.) as stressors to the river.  
STATEMENT OF THE CASE

The Bitterroot River runs for about 75 miles (121 km) south-to-north through the Bitterroot Valley, from the confluence of its west and east forks near Conner to the Clark Fork near Missoula, Montana.  The Bitterroot River Valley is a popular destination for fly fishing, with rainbow and brown trout being fairly prevalent, and with smaller populations of, westslope cutthroat trout, and the threatened bull trout.  Many species of ducks and waterfowl are common along with osprey, bald eagles and heron. Both white-tailed deer and mule deer frequent the river as a source of water and to graze near its banks.  The most notable wildlife-viewing locale along the river is the famous Lee Metcalf National Wildlife Refuge. 

The surface water and groundwater systems are closely interrelated in the Bitterroot Basin.  After entering the basin as precipitation, water may interchange between systems several times and leave as either stream flow, underflow, or water vapor.  AR 0968.  Groundwater in the Bitterroot Basin moves laterally until it is discharged to the earth’s surface through springs, wells, and gaining streams.  According to DEQ, Ground water discharge to surface waters from the Grantsdale is “occurring to streams, wetlands and the Bitterroot River flood plain (Norbeck and McDonald, 2000).”  AR 968.    DEQ also found, as an undisputed fact, that the groundwater “flow direction on the east side of the Bitterroot Valley in the vicinity of the facility is generally northwest toward the Bitterroot River beneath the low terrace along Skalkaho Creek.” AR 968 (DEQ’s Statement of Basis for the permit, citing McMurtrey et al 1972).”  See also AR 0530; 0530; 0968.  Furthermore the groundwater is this area has a high flow rate. DEQ determined that the water moves through the shallow alluvium at rates of 900-2,300 feet per day.  AR 0968 (citing LaFave 2002, Geomatrx 2005).  Thus DEQ’s own documents, supported by scientific studies, conclude that groundwater from the Grantsdale moves quickly and heads towards the Bitterroot River or its tributaries.  As discussed below, it is a basic principle of modern hydrogeology that alluvial ground and surface waters are one integrated system; the Bitterroot River is no exception to that principle.
Ravalli County is one of the fastest growing counties in Montana.  One of the numerous subdivisions is the Grantsdale Addition (Grantsdale), a proposed 181 unit subdivision in the Bitterroot Valley south of the City of Hamilton. AR0965.  The groundwater discharge permit for Grantsdale was originally approved in 2006 but nothing was built. AR 1504.  In March 2014, DEQ again approved the Grantsdale discharge permit. AR 0001.  Although the DEQ completed an environmental assessment (EA) in 2006 and 2013, both assessments were nearly identical and failed to analyze the cumulative or direct impact of Grantsdale discharge to the Bitterroot River. See AR 0019-0024; 0020; 1750-3.  The EA and Permit Factsheet did no more than identify nearby surface water and describe basin hydrologic characteristics generally.  See AR 969; 971; 974-976.  DEQ has admitted that it did not conduct a cumulative impacts analysis for addressing impacts to the Bitterroot River.  DEQ Answer to Request for Admission No. 2.   DEQ also admits that it is aware of other subdivisions in Ravalli County that discharge domestic sewage to groundwater. DEQ’s Answer to Request for Admission No. 7. 
Plaintiffs provided considerable documentation regarding both surface-groundwater connectivity and the cumulative impact problems from domestic sewage.   FILL IN MORE FROM JR COMMENTS.  The Clark Fork Basin, including the Bitterroot River watershed, has experienced rapid population growth and associated growth in septic systems from 1990 to present. AR 0401.  The Missoula County Health Department and Missoula Valley Water Quality District has documented a large impact from septic systems discharging into the Missoula valley aquifer and then into the Bitterroot and Clark Fork rivers. AR 0403
Conventional septic tank and drainﬁeld systems treat wastewater by settling solids and partly digesting the organic matter, allowing liquid efﬂuent, which still contains nutrients and pathogens (bacteria, protozoa and viruses) to be discharged into the soil beneath the drainﬁeld. AR 0400.  Septic systems are a significant source of water quality degradation in groundwater and surface water in the Bitterroot and greater Clark Fork Basin. AR 0438.  Recent findings from research generated during the City of Missoula’s waste water treatment facility planning has quantified this significant link between groundwater and surface water in the Missoula area and pollution from the widespread use of septic systems is a major nutrient source contributing to surface water degradation. AR 0438. 
Nutrient enrichment, or eutrophication, is the over-fertilization of surface waters by nitrogen and phosphorus, and is one of the leading causes of pollution of lakes, rivers, and coastal bays in the United States.  Nutrient enrichment can cause a host of negative ecological effects on streams and lakes, including loss of water clarity, proliferation of aquatic weeds, algae blooms, and drop-offs in dissolved oxygen-a critical factor for ﬁsh and other aquatic life. AR 0194-0235; 0400; 0492-3; 0686-0699.  Effluent from Grantsdale’s septic system will contribute to pollution in groundwater, which through its hydrologic connection to the Bitterroot River, will increase contamination in the Bitterroot River, a stream already identified as impaired for pollutants at the time the permit was approved.  AR 0504.
DEQ’s mission is to protect, sustain, and improve a clean and healthful environment to benefit present and future generations. AR 0029.  In addition to being responsible for issuing groundwater permits, DEQ is responsible for completing Total maximum Daily Load (TMDL) plans which assess the maximum ability of any stream to hold pollutants without impairing beneficial uses, and allocate pollution from all sources at levels to maintain water quality standards and eliminate pollution from the watershed.

In 2012, the Bitterroot River from Skalkaho Creek south to the Clark Fork River was listed as impaired under the Water Quality Act and § 303(d) of the federal Clean Water Act for nitrogen and nitrate.  Skalkaho Creek and the Bitterroot River are both located down gradient of Grantsdale. AR 0504.  In 2013, a new model for assessing TMDLs was implemented.  Under the new method, the Bitterroot River was delisted while most of the tributaries included in the Bitterroot basin TMDL study remain impaired. 

Impairment of the Bitterroot is being driven in part by the massive population growth in the Bitterroot, which had a growth rate of 44% from 1990 to 2000, one of the high rates in the Western U.S... AR 0401.  During this period over 6,000 rural septic systems were approved in Ravalli County. AR 0402.   In 1998, the Tri-State Implementation Council, evaluated the Voluntary Nutrient Reduction Program in the Clark Fork Basin, and predicted the factors that are at play in permits such as the Grantsdale permit. The Council determined it was apparent that to ignore the impact of septic systems on surface water while implementing nutrient removal measures will: (a) not solve nutrient problems in the river for the long term; (b) place the economic burden of temporarily solving the problem on those people connected to waste water treatment facilities; (c) provide a disincentive to connect to public sewer thus perpetuating groundwater impacts of septic systems; and (d) further encourage large parcel suburban and rural sprawl resulting in septic discharges that cannot be feasibly sewered and adequately treated. AR 0451.  
II. Standard of Review
In reviewing an agency decision, Montana courts use a two part test derived from North Fork Pres. Ass’n v. Dep’t of State Lands, 238 Mont. 451, 778 P.2d 862 (1989).  First the court examines whether the agency’s application of the statute or regulation was lawful – within the bounds of the statutory language or a reasonable interpretation thereof.  In reviewing whether an agency was appropriately interpreting a statute, it looks first to the plain language. Mont. Sports Shooting Ass’n v. State, 2008 MT 190, ¶11, 344 Mont. 1, 185 P.3d 1003.  While courts generally defer to an Agency’s interpretation of its regulations, no deference is required to interpretations which violate the plain language of the law, or the spirit of the regulation. Clark Fork Coalition v. Mont. Dep’t of Envtl. Quality, 2008 MT 407, ¶ 20, 347 Mont. 197, 197 P.3d 482.
Even if the agency’s interpretation of the statute is lawful, the court also reviews the substance of the agency decision to determine under the second part of the North Fork test to determine if the decision was “arbitrary and capricious.”  The arbitrary and capricious standard in Montana is informed by federal court interpretations of the same standard under the federal Administrative Procedure Act, 5 U.S.C. 706.  The touchstone inquiry is “whether the decision was “based on a consideration of the relevant factors and whether there has been a clear error of judgment.” North Fork Pres. Ass’n v. Dep’t of State Lands, 238 Mont. 451, 465, 778 P.2d 862, 871 (1989) (quoting Marsh v. Or. Nat. Resources Council, 490 U.S. 360, 378 (1989).  See generally Clark Fork Coalition et al v. Montana Department of Environmental Quality, 2008 MT 407 ¶ 20-27. While the Court’s review of agency decisions is generally narrow, it will not “automatically defer to the agency ‘without carefully reviewing the record’ providing satisfaction that the agency has made a reasoned decision.” Friends of the Wild Swan v. DNRC, 2000 MT 209, ¶28, 301 Mont. 1, 6 P.3d 972.  As federal courts have noted, An action will be deemed arbitrary and capricious where the agency offers an explanation for an action “that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass'n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983). “While our deference to the agency is significant, we may not defer to an agency decision that ‘is without substantial basis in fact.’ ” Sierra Club v. U.S. EPA, 346 F.3d 955, 961 (9th Cir.2003) (quoting FPC v. Fla. Power & Light Co., 404 U.S. 453, 463, 92 S.Ct. 637, 30 L.Ed.2d 600 (1972)).
Summary judgment should be rendered if the pleadings, the discovery and disclosure materials on file, and any affidavits show that there is no genuine issue as to any material fact and that the movant is entitled to judgment as a matter of law.” Baumgart v. State, 2014 MT 194, ¶ 13, 376 Mont. 1, 332 P.3d 225 (citing M. R. Civ. P. 56(c)(3); Newman v. Scottsdale Ins. Co., 2013 MT 125, ¶ 20, 370 Mont. 133, 301 P.3d 348).  Here no issues of material fact are present; DEQ’s own record provides the factual basis upon which this court can resolve the case. 
III. ARGUMENT
A. Nondegradation Review is a Central Feature of Federal and State Water Quality Protection.

The Federal Clean Water Act (CWA) is one of our nation’s most successful water quality laws.  Its fundamental purpose is to “restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. 1251 (a). The CWA mandates that states manage water pollution in two ways.  First, states must control the discharge of pollutants into waters of the United States through a permitting process. Clark Fork Coalition v. Mont. Dep’t of Envtl. Quality, 2008 MT 407, ¶ 30, 347 Mont. 197; 197 P.3d 482 (citing U.S.C. § 1342).  In Montana, the DEQ administers this requirement through a permitting system. DEQ must issue permits that protect water quality and have the authority to deny permits that don’t meet that requirement. The CWA does not grant a “right to pollute.”  In addition to issuing permits controlling discharges, states are required to establish water quality standards to prevent degradation of waters and protect the designated uses of the water. Id. (citing 33 U.S.C. § 1313(c)). Standards address all sources of pollution.  In Montana the Board of Environmental Review sets standards as rules.   Montana “stands in the shoes” of EPA; the Montana Water Quality Act must conform to the federal CWA and EPA’s regulations, policy and guidance documents must inform Montana’s permitting authority. Cite N. Cheyenne
The CWA requires states to establish 3 tiers of overall water quality: Tier 1 which are low quality waters not meeting standards; Tier 2 which are high quality waters that can and should meet standards and should bear additional pollutant loads in limited circumstances, and Tier 3, pristine waters in which any additional pollution is generally not allowed. 40 C.F.R. ____. The Bitterroot River is classified as a Tier 2 high quality water body.  States must maintain high quality waters at a level that supports propagation of fish, shellfish, and wildlife and recreation in and on the water without additional pollution unless lower water quality is necessary to accommodate important economic or social development. 40 C.F.R. § 131.12(a)(2).  The protection of Tier 2 waters is bolstered by EPA’s nonedegradation policy (call anti-degradation I Montana).

Montana has implemented the federal nondegradation policy by enacting the Montana Water Quality Act. See § 75-3-301 et seq. MCA.  Under Montana law, the DEQ cannot authorize degradation of high quality waters such as the Bitterroot River unless, in the nondegradation review process, the party proposing the degradation provides justification outlined in §75-5-303(3), MCA.  EPA provides guidance to the states that underscores the importance of protecting these high quality waters from additional pollution.  “The intent of Tier 2 protection is to maintain and protect high quality waters and not to allow for any degradation beyond a de minimis level without having made a demonstration, with opportunity for public input, that such a lowering is necessary and important.” http://water.epa.gov/scitech/swguidance/standards/adeg/tier2.cfm.  Thus under EPA policy even minor increases in pollution to tier 2 waters (including the Bitterroot River and Skalkaho Creek) should undergo the rigorous non-degradation analysis before new pollution is allowed.  Nondegradation review would require Grantsdale to meet significantly higher standards to justify approval. For example DEQ would have to establish that the degradation is “necessary because there are no economically, environmentally, and technologically feasible modifications to the proposed project that would result in no degradation.”  §75-5-303 (2)(a), MCA. DEQ is also required to use the “least degrading technological practices,” §75-5-303 (2)(d), MCA, which would include more advanced wastewater treatment systems.  Greater public scrutiny and an opportunity for a contested case challenge are also triggered by nondegradation review. §75-5-303 (5), MCA.  
Recognizing the demanding requirements of nondegradation review coupled with the fact that most of Montana’s waters are classified as Tier 2 “high quality” water, the Legislature has enacted exemptions.  Montana law establishes two exceptions to the rule that proposals to discharge into high quality waters must undergo nondegradation review under § 75-5-303, MCA.  First, the Montana legislature has established categories of activities that are statutorily exempt from nondegradation review. § 75-5-317, MCA. No statutory exemptions apply here.  Second, the 1993 Montana legislature authorized the BER to establish criteria to determine whether a particular activity will cause only nonsignificant changes in water quality and thus are exempt from the rigorous nondegradation review process. § 75-5-301(5)(c), MCA. This later exemption is at issue here.  
Pursuant to § 75-5-301(5), MCA the Board of Environmental Review (BER) is required to adopt rules that: 

     (d) provide that changes of nitrate as nitrogen in ground water are nonsignificant if the discharge will not cause degradation of surface water and the predicted concentration of nitrate as nitrogen at the boundary of the ground water mixing zone does not exceed (specified levels).  (emphasis added).
Pursuant to this statute, the BER promulgated Admin. R. M. 17.30.715 to determine whether a proposed activity results in a nonsignificant discharge.  Admin. R. M. 17.30.715(1) provides in part:
The following criteria will be used to determine whether certain activities or classes of activities will result in nonsignificant changes in existing water quality due to their low potential to affect human health or the environment. 
These criteria consider the quantity and strength of the pollutant, the length of time the changes will occur, and the character of the pollutant. Except as provided in (2), changes in existing surface or ground water quality resulting from the activities that meet all the criteria listed below are nonsignificant, and are not required to undergo review under 75-5-303. (emphasis added)
The regulation then lists the pollutant concentration levels that DEQ must consider when determining if a proposed activity is nonsignificant.  For changes in nitrate, a primary pollutant discharged at Grantsdale, the regulation states:

(d) changes in the concentration of nitrate in ground water which will not cause degradation of surface water if the sum of the predicted concentrations of nitrate at the boundary of any applicable mixing zone will not exceed the following values:

[. . . .]
(iii) 7.5 mg/L for domestic sewage effluent discharged from a septic system using level two treatment, as defined in ARM 17.30.702[…].
DEQ’s primary contention is that by projecting a nitrate concentration at the end of the mixing zone that is within the limit provided in ARM 17. 30.715 (1)(d)(iii), the Grantsdale discharge is nonsignificant.  In Count I Plaintiffs allege that the plain language of the statute (as opposed the regulation) requires an analysis of impacts to surface waters regardless of whether the pollution meets a “mixing zone” threshold. 

In Count II Plaintiffs allege that even if a proposal for discharge complies with Admin. R. M. 17.30.715(1) of the above quoted regulation, subsection 2 requires DEQ to consider other reasons why the proposed activity is nonetheless significant.   These criteria include “(a) cumulative impacts or synergistic effects.” Admin. R. M. 17.30.715(2)(a).  As discussed below, DEQ failed to consider obvious cumulative impacts.  The record demonstrates numerous relevant factors that make DEQ’s abject failure to even consider cumulative impacts as a basis for requiring non-degradation review arbitrary. 
B. The plain language of § 75-5-301(5), MCA requires DEQ to complete a nondegradation analysis on the impact of Grantsdale to the Bitterroot River and its Tributaries. 
Section 75-5-301(5), MCA plainly requires two determinations “[a] discharge will not cause degradation of surface water and [b] the predicted concentration of nitrate as nitrogen at the boundary of the ground water mixing zone does not exceed [7.5 mg/L].” (emphasis and sub text added). Because the DEQ has applied only part “b” of the mandate, and not the mandate as a whole, the Agency’s approval of the permit was unlawful. Nothing in this record shows that DEQ examined whether the Grantsdale permit will degrade surface waters.  DEQ simply presumes that it will not, though DEQ documents that the polluted waters will flow towards the Bitterroot River or its tributaries. 
Montana courts will not interpret a statute beyond its plain language if the language is clear and unambiguous. Mont. Sports Shooting Ass’n v. State, 2008 MT 190, P 11, 344 Mont. 1, 4, 185 P.3d 1003, 1006; State v. Letasky, 2007 MT 51, P 11, 336 Mont. 178, 181, 152 P.3d 1288, 1290 (“We interpret a statute first by looking to the statute’s plain language, and if the language is clear and unambiguous, no further interpretation is required”).  Section 75-5-301(5), MCA includes the conjunctive “and,” not “or,” and therefore unequivocally requires the DEQ to analyze impacts to surface waters (part (a) of the statute) “and” demonstrate that the water at the boundary of the mixing zone does not exceed 7.5 mg/l of nitrates).  Only if both parts of the statute are met can DEQ grant an exemption to nondegradation review. The Legislature’s use of the conjunctive “and” means that DEQ must address both parts of the statute.  See William N. Eskridge, Jr., Philip P. Frickey, & Elizabeth Garrett, CASES AND MATERIALS ON LEGISLATION: STATUTES AND THE CREATION OF PUBLIC POLICY (3d. ed. 2001) at 829.  
 The Montana Supreme Court has consistently held that the plain language of the statute controls.  “We must avoid a statutory construction that renders any section of the statute superfluous or fails to give effect to all of the words used. Gannett Satellite Information Network v. State of Montana, Dept. of Revenue, 2009 MT 5 P. 19, 348 Mont. 333 P. 19, 201 P. 3d 132 P 19,  citing Montana Trout Unlimited v. Montana DNRC, 2006 MT 72, P 23, 331 Mont. 483, P 23, 133 P.3d 224, P 23.  “Language that is clear and unambiguous requires no further interpretation. Id. P 20.  Not only is the statute is clear on face, courts must interpret it as to further, not retard the purpose of the Montana Water Quality Act and its federal counterpart the CWA.  Orr v. State, 2004 MT 354, ¶ 25, 324 Mont. 391, 106 P.3d 100.  That purpose, discussed above, is to protect water quality, not allow degradation. 
The Legislature’s use of the conjunctive “and” could not be clearer.  Plaintiff is entitled to summary judgment as a matter of Count 1 because DEQ did not analyze actual impacts to the Bitterroot River.  DEQ simply presumed that the groundwater was not hydrologically connected to the Bitterroot River. DEQ Answer to Request for Admission # 1.  The EA is devoid of any discussion of impacts to the Bitterroot River. AR 959-963. DEQ cannot point to any other analysis in the record.  DEQ simply presumed that limiting concentrations of pollutants to a certain standard at the end of the mixing zone eliminates impacts to surface waters.  
ADVANCE \d6If this Court disagrees with the foregoing analysis, and determines that DEQ can lawfully fulfill the statute by presuming no impacts will occur without examining the circumstances on the ground, then the Court must still consider whether the determination to rely on its presumption was arbitrary.  Looking at the entire record, this Court will find that the failure to conduct any analysis of impacts to surface water arbitrary based on the voluminous evidence in the record.  A decision is arbitrary if it fails to consider the “relevant factors” (such as public comments and data submitted into the record) and does not articulate a satisfactory explanation between the facts found and the decision made.  North Fork, Motor Vehicles.  Furthermore, DEQ’s must be evaluated in light of the purpose of the statute as a whole – implementing a national policy of nondegradation to assure that the existing use of state waters are “maintained and protected” unless a permit applicant (not the public) affirmatively demonstrates that degradation is justified by a sufficiently weighty reason. § 75-5-303(1)-(3), MCA.
 The basic facts are uncontested.  DEQ’s own statements indicate that ground and surface waters are connected near Grantsdale. The groundwater flows “northwest” at a rate of up to 2,300 feet a day where it will intercept the Bitterroot River, only 4,000 feet away.  AR 968.  Public comment also provide evidence of surface-groundwater connectivity. John Rundquist, a licensed Professional Engineer stated the following: “It is well established that that streams are hydraulically connected to adjacent aquifers and that nitrates generated from septic tanks and drainfields are a large contribution of nutrient loads to many streams and rivers and the Bitterroot River in particular (2)(3)(4)(5)(6)(7)(13)(16)(18).” AR 189.The numerical references at the end of the quote are endnote references to nine separate scientific papers that discuss surface-groundwater connectivity and the transfer of domestic sewage pollutants from groundwater.

In addition to providing evidence of connectivity between the Bitterroot River and the shallow Granstdale aquifer that receives the permitted discharge of septic effluent, Plaintiffs pressed DEQ for more information.  For example, Plaintiff MEIC asked that: DEQ directly address the amount of time it's going to take for this discharge, this outflow to reach the surface waters. It's not addressed directly in the fact sheet.”  AR 0145


Faced with its own Statement of Basis noting the proximity of the discharge to the Bitterroot River and the rapid movement of groundwater toward the river, abundant scientific references including studies within the Bitterroot basin demonstrating connectivity, and with requests from the public for more specific information, DEQ did nothing.  DEQ, without a shred of analysis, simply concluded that “there is not a demonstrated or documented direct hydraulic connection between the Facility's discharge [to the Bitterroot].” AR 029. 
Nutrient pollution to the Bitterroot River is a serious problem.  In its response to discovery, the DEQ demonstrates its understanding of nitrogen enrichment.  See DEQ’s Response to Plaintiff’s Second Combined Discovery Request.  Specifically, that it is necessary to consider the characteristics of the water that may be affected as well as the discharge itself to reach a conclusion regarding the environmental impact or potential of nitrogen enrichment.  A predicted effluent concentration alone does not provide the information necessary to determine nitrate contamination and fulfill the purpose of the statute.  Furthermore, the Agency’s interpretation that a concentration calculation alone is sufficient would make the nondegradation inquiry in Section 75-5-301(5), MCA redundant and absurd.
DEQ cites only its predicted nitrogen concentration as the Agency analysis of degradation to surface water.  See DEQ’s Response to Plaintiff’s Second Combined Discovery Request, Response to Interrogatory #5; AR 0020; 0969; 0971; 0974-0976; 0978; 1486; 1489-1490; 1658; 1795.  The Agency did no more than list nearby surface waters and generally describe the Bitterroot Basin. See AR 0969; DEQ Response to Plaintiff’s Second Discovery Request, Response to Request for Admission #13.  It is well understood in law, science, and common experience that groundwater and surface water are hydrologically connected within the same basin.  See Mont. Trout Unlimited v. Mont. Dep't of Natural Res. & Conservation, 2006 MT 72, P58, 331 Mont. 483, 133 P.3d 224 (The Court found invalid the DNRC’s interpretation regarding the lack of “direct connection” between ground water and surface water because it was inconsistent with the purpose of the statute, which was to protect surface water right interests.); AR 0189; 0236-0395; 0399; 0451. 
DEQ agrees that Grantsdale will increase nitrogen concentration of nitrite in receiving groundwater and that nutrient enrichment can cause a host of ecological effects, including loss of water clarity, proliferation of aquatic weeds, algae blooms, and drop offs in dissolved oxygen.  See DEQ’s Response to Plaintiff’s Second Combined Discovery Request, Request for Admissions #11-12.  The record provides extensive evidence of the problems associated with nutrient pollution caused by domestic sewage effluent.  The shallow aquifer for this discharge is in close proximity to surface waters.  The undisputed facts should have prompted DEQ to take a closer look at the actual surface impacts and not simply crunch a few numbers to rely on predicted effluent concentration of nitrite at the end of a mixing zone (after removing the monitoring well that was initially required to validate those assumptions to fulfill its obligation under part “b” of 75-5-301(5). 
C. DEQ has violated Admin. R. M. 17.30.715(2) in failing to consider the cumulative effect of Grantsdale discharge. 
Plaintiffs’ second claim for relief focuses on another regulation that DEQ arbitrarily ignored in granting an exemption from nondegradation review. Admin. R. M. 17.30.715(2)(a) criteria specifically include consideration of “cumulative impacts or synergistic effects.”  DEQ guidance has also made consideration of cumulative impacts a procedural requirement. See AR 0056 The Mont. Dep’t of Envtl. Quality, how to Perform a Nondegradation Analysis for Subsurface Wastewater Treatment Systems (SWTS) Under the Subdivision Review Process at 2.12 (Revised Feb. 2009) (stating “[t]he reviewing authority is required to assess the cumulative effects of multiple new sources in an application as well as cumulative effects with surrounding sources of pollution”).
Again the facts are undisputed.  DEQ admits nothing it not perform any cumulative impacts analysis under ARM 17.30.715.  AR 962 (EA states no cumulative impacts analysis for this permit); DEQ’s Response to Plaintiffs’ Request for Admission # 2.
The Montana Supreme Court, in Clark Fork Coal. v. Mont. Dep’t of Envtl. Quality, 2008 MT 407, 347 Mont. 197, 197 P.3d 482, clarified the Agency’s responsibility to consider Admin. R. M. 17.30.715(2) criteria.  Even though the DEQ purported that the exceptions provided in 17.30.715(1) for a nonsignificant determination were sufficient nondegradation analysis, the Montana Supreme Court held that the Agency was arbitrary and capricious for failing to address the discretionary factors in 17.30.715(2). Id.  In support of its finding that the Agency’s interpretation of ARM 17.30.715 was arbitrary, the Court stated: 

BER recognized when it adopted sub-division (2) that situations arise where the criteria in Admin. R. M. 17.30.715(1) would be inadequate to protect against degradation.  ‘It is unlikely that a set of criteria for non significance can be developed that would sufficiently fulfill the goal of preventing degradation in every instance […].  In promulgating Admin. R. M. 17.30.715, BER intended DEQ exercise its discretion granted by sub-division (2) to re-evaluate a decision made under sub-division (1) in order to fulfill the goal of preventing degradation in every instance.

Clark Fork at ¶41 (citing 15 Mont. Admin. Register 2209 (Aug. 11, 1994).

The issue here is not whether the cumulative impacts of domestic sewage in conjunction with the additional sewage load from Grantsdale are significant; the issue is DEQ’s failure to even evaluate them. “Failure of a district court to exercise discretion is itself an abuse of discretion.” Clark Fork, ¶43 (citing State v. Weaver, 276 Mont. 505, 509, 917 P.2d 437, 440 (1996); see also Columbia Falls Elem. Sch. Dist. No. 6 v. State, 2005 MT 69, ¶48, 326 Mont. 304, 109 P.3d 257 (stating that a choice not to act is an act itself).  The analogy is the same when agency fails to even exercise the discretion granted to it by the Legislature. “Likewise, when an agency, because of a misinterpretation of its rule, does not exercise its discretion it abuses its discretion.” Id. (stating that a choice not to act is an act itself).  In other words, an agency, “vested with discretion, abuses that discretion when it behaves as if it has no other choice than the one it has taken, as well as when it makes a decision for which there is not adequate support.” Id citing Bennington Housing Auth. v. Bush, 182 Vt. 133, 933 A.2d 207, P 12 (Vermont, 2007); Litterer v. Judge, 644 N.W.2d 357, 362 (Iowa, 2002).

In Clark Fork, the Supreme Court considered the DEQ’s decision to apply criteria in 17.30.715(1) and not (2) to be arbitrary and capricious under a very similarly set of circumstances to Grantsdale. See Clark Fork, ¶43.  The Court stated that an agency must take a “hard look” at the environmental impacts of a given project or proposal. Clark Fork at ¶49 (citing Ravalli Cty. Fish & Game Ass’n, Inc. v. Mont. Dep't of State Lands, 273 Mont. 371, 377, 903 P.2d 1362, 1367 (1995)).  Implicit in the requirement that an agency take a hard look at the environmental consequences of its actions is the obligation to make an adequate compilation of relevant information, to analyze it reasonably, and to consider all pertinent data. Ravalli Cty. Fish & Game Ass’n, Inc. at 381.
Although the Montana Water Quality Act does not define cumulative impact, “cumulative impact” is a common concept in environmental review.
  Courts have often required agencies to consider cumulative impacts. 
In Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1378 (9th Cir. 1998), the plaintiffs challenged the sale of timber from a National Forest, alleging that the Forest Service violated NEPA in approving the sale but failing to consider the sale’s cumulative effect, along with three other sales proposed in the same roadless area, on existing old growth.  The court held that although the Forest Service provided “some information” in regard to the cumulative effects of the proposed timber sales on old growth habitat, the analysis was very general and did not constitute the hard look NEPA requires. Id. at 1378-1379.

The DNRC was found in violation of the Montana Administrative Procedures Act in Friends of the Wild Swan v. DNRC, 2000 MT 209, ¶ 39, 301 Mont. 1, 6 P.3d 972, for failing to analyze the cumulative effects of a timber sale. The Court ruled that DNRC acted “unlawfully, in violation of MEPA” in failing to follow the requirement for an explicit discussion of cumulative effects as required at A.R.M. 36.2.529.  The Supreme Court upheld the District Court decision enjoining the agency from moving forward pending completion of a cumulative effects analysis in a supplemental environmental review document. Id.
Courts have ruled that to examine the potential cumulative impacts, an agency must examine all activities that are “seemingly tied,” North Cascades Conservation Council v. U.S. Forest Service, 98 F.Supp.2d 1193, 1198 (W.D. Wash. 1999), and that cumulative effects analysis should extend to projects in the surrounding area that might “reasonably be expected” to affect the same natural resources as the proposed project. See Citizens Advocating Responsible Development v. Kandiyohi County Board of Commissioners 713 N.W.2d 817, 830 (Minn. 2006).

Even if the Agency purports that the effluent concentration limits provided in Admin. R. M. 17.30.715(1) are sufficient for a nonsignificant determination, Plaintiff’s request for 17.30.715(2)(a) cumulative impact analysis is even more relevant for Grantsdale than the remedy ordered in Clark Fork.  DEQ understands that cumulative analysis is necessary to determine whether nitrogen enrichment will occur. See DEQ’s Response to Plaintiff’s Second Combined Discovery Request, Response to Request for Admission #12.   Yet, the DEQ has ignored that the nature of septic discharge necessitates the evaluation of cumulative effects because density is primary factor in determining whether septic pollution will degrade water quality. AR 0498-0503.  
The DEQ, by its own admission, did not evaluate cumulative impacts related to its administrative decision to approve the Grantsdale discharge permit. See DEQ’s Response to Discovery Request for Admission #3; see also AR 0962.  The Environmental Assessment only states that “[t]he issuance of this individual MGWPCS discharge permit would not have cumulative effects because the permit prohibits pollution and degradation of state waters.” AR 0962.  The DEQ has missed the point.  
The DEQ must consider the numerous septic systems and nitrite pollutant sources that are known by the Agency in the Bitterroot Basin. See DEQ’s Response to Plaintiff’s Second Combined Discovery Request, Attachments 1&2.  In addition to approved and pending permits, the Agency could reasonably consider the demonstrated population growth trends within the area, a central concern of the public who participated in Agency held hearings on the Grantsdale permit and the other discharges proposed for the area.   

The failure to consider cumulative impacts was a primary concern of the public who participated in the public comment process. AR0057. Plaintiffs, as well as other members of the public, expressed concern for the cumulative impact of multiple sub divisions like Grantsdale in addition to rapid growth in the Bitterroot River Basin. AR0057, 01171, 0121, 0126-7, 0144.  The public specifically noted the nitrogen concentration of the Bitterroot and its status as an “impaired” river for nitrogen pollution. AR 0056-7, 0120, 0128, 0189. Public comments provided analysis regarding the environmental harm from additional nitrogen pollution in the river. AR 0054.  Despite the multiple opportunities to provide cumulative analysis or explain its decision, the Agency failed to do so. 

The cumulative impact of decentralized septic systems in the Bitterroot is, in fact, causing significant degradation of the Bitterroot River.  This is apparent from the fact that the segments of the river just downstream of Grantsdale Addition are impaired for nitrogen. AR 0684.  A recent study noted that in the Bitterroot Valley “groundwater is being degraded by septic tank effluent, though drinking water standards were not exceeded in any sampled well.” AR 0722.  The same study showed that some of the highest densities of septic systems in the Bitterroot Valley occur just south of Hamilton, in the area of Grantsdale. AR 0739.  The study also found that this same area has a high vulnerability for groundwater contamination from septic systems. AR 0744.  This information constitutes a relevant factor that must be addressed; otherwise the decision to proceed without such analysis is arbitrary. North Fork, supra. 
There is no evidence in the record that DEQ considered the information provided by the public on cumulative impacts, or the other information it possesses about additional subdivisions also discharging into the Bitterroot River basin.   DEQ did not take the “hard look” that is required before determining that there are no cumulative impacts.  Clark Fork Coalition, supra. ¶ 47. “An agency must supply a statement of reasons why potential impacts of a proposed action…are nonsignificant.”  Id. ¶ 48. DEQ’s decision to not address cumulative impacts is therefore arbitrary and capricious. 
CONCLUSION
The Court should find the DEQ’s approval of the Grantsdale groundwater discharge permit to be arbitrary and capricious, in violation of § 75-5-301(5), MCA and Admin. R. M. 17.30.715(2).  Plaintiffs request the Court declare the Permit void and remand the matter to DEQ for consideration of impacts to surface waters as required by statute cumulative effects and degradation of the Bitterroot River.

� All of the scientific papers were submitted into the record.  Plaintiffs provide an index to those papers as Exhibit A attached hereto, so that the Court can find them in the record.


� ARM � HYPERLINK "http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E2%2E522" �36.2.522� (7), promulgated by the Department of Natural Resources and Conservation defines cumulative impact as “the collective impacts on the human environment of the proposed action when considered in conjunction with other past and present actions related to the proposed action by location or generic type. Related future actions must also be considered when these actions are under concurrent consideration by any state agency through pre-impact statement studies, separate impact statement evaluation, or permit processing procedures. See also Legislative Environmental Policy Office Environmental Quality Council. “A Guide to the MONTANA ENVIRONMENTAL POLICY ACT.” Last Revised 2013.








